
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, individually, and
derivatively, on behalf of SIXTEEN PLUS
CORPORATION,

Plaintiff,
DERIVATIVE SHAREHOLDER
SUIT, ACTION FOR DAMAGES
AND CICO RELIEF

FATHIYUSUF, ISAM YOUSUF and
JAMIL YOUSEF

JURY TRIAL DEMANDED

Defendants,

and

SIXTEEN PLUS CORPORATION,

a nominal Defendant

PLAINTIFF HISHAM HAMED'S NOTICE OF SUPPLEMENTAL AUTHORIW

Plaintiff Hisham Hamed, by and through its undersigned counsel, files this Notice

of Supplemental Authority with regard to Judge Douglas A. Brady's Order, dated March

24, 2018, in Hamed v Yusuf, SX-12-CV-37O. (Exhibit A). This notice is in reference to

the Motion of Defendants lsam Yousuf and Jamil Yousuf To Disqualify Plaintiff's Counse/

and for Discovery Related to Additional Potential Basis for Disqualification and Motion to

Stay Pending Resolution of Motion to Disqualify,filed on December 15, 2017.

Case No.: 201 6-SX-CV-650

V



Plaintiff Hisham Hamed's Notice of Supplemental Authority
Page 2

Dated: March 16,2018
J H. Holt, Esq. (Bar # 6)

for Plaintiffs
Offices of Joel H. Holt

2132 Company Street,
Christiansted, Vl 00820
Email: holtvi@aol.com
T (340) 773-87O9rF (340) 773-8677

Carl J. Hartmann lll, Esq. (Bar # 48)
Co-Cou nsel for Plaintiffs
5000 Estate Coakley Bay, L€
Christiansted, Vl 00820
E mai I : carl@carlhartmann. com

CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of March, 2018,1 served a copy of the foregoing
by mail and email, as agreed by the parties, on:

Greg Hodges, Esq.
Stefan Herpel, Esq.
Lisa Komives, Esq.
Cou nsel for Defendant Fathi Y usuf
DUDLEY, TOPPER AND FEUERZEIG. LLP
Law House, 10000 Frederiksberg Gade
P.O. Box 756
St. Thomas, Vl 00804-O756
Tel: (340) 774-4422
ghodges@dtflaw.com
sherpel@dtflaw.com
lkomives@dtflaw.com

James L. Hymes, lll, Esq.
Counselfor Defendants lsam and Jamil Yousuf
LAW OFFICES OF JAMES L. HYMES, III, P.C.
P.O. Box 990
St. Thomas, Vl 00804-0990
Tel: (340) 776-3471lFax: (340) 775-33oo
jim@hymeslawvi.com

Kevin A. Rames, Esq.
Counsel for Sixteen Plus
KEVIN A. RAMES, P.C.
2111 Company Street, Suite 3
Christiansted, Vl 00820
Tel: (340) 773-7284tFax (34o) 773-7282
kevi n. rames @ ra mes I aw. com 7ñh^
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DrvrsroN or, sT. cRolx

casn No. SX-12-CV-370
WALEED HAMED, As ExEcurER oF TIIE Plaintiff
ESTATE OF MOIIAMMED HAMED

Vs.

FATHI YUSIIF et., al.,

TO: JOEL H.HOLT,TION. EDGAR ROSS

NOTICE
OF

ENTRY OF JUDGMENT/ORDER

AcTroN ¡6p; INJUNCTM RELIEF eL ¡1.,

JEFFREY B. C. MOORHEAD, F^SQ.

ST)(/STT JI]DGF^S AND LAW CLERKS

LAW LIBRARY/ITITAMARA CIIARLES

A Memor¡ndum Order was

ESIRELLA GEORGE

Clerk of the Superior Court

EXHIBIT

A

I)efendant

)
)
)

)

)
)
)
)

GRDGORY IT. HODGES, MARK W. ECXA.RD,

Esquire

Esqulre

EsquireCARIJ. TIARTMANN,III

Please take notice thrt on IVIARCHl4r20lE

entered by this Court in the above-entitlcd matter.

March 1 201,t

By:

Court Clerk Supervisor



IN THE SUPERIOR COURT OF TFIE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED, as Executor of the
Estate of MOFIAMMED HAMED

Plaintiff/Counterclaim Defendant,

v.

FATHI YUSIjF and UNITED COPJORATION,

D efendants/Countercl aimants,

v.
IWAI,EED HAMED, TWAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, and
PLES SEN ENTERPRISES, INC.,

Counterclaim Defendants.

Plaintifl

Defendant.

v.
Plaintifl

Defendant.

Civil No. SX-12-CV-370

ACTION FOR INJUNCTIVE RELIEF,
DECLARATORY ruDGMENT, and

PARTNERSHIP DISSOLUTION,
WIND UP, and ACCOTINTING

Civil No. SX-14-CV-287

Civil No. SX-14-CV-278

TWALEED HAMED, as Executor of the
Estate of MOHAMMED HAMED,

v.
ACTION FOR DAMAGES and
DECLARATORY JIJDGMENT

UNITED CORPORATION,

WALEED HAMED, as Executorof the
Estate of MOFIAMMED I{AMED,

ACTION FOR DEBT and
CONVERSION

FATHI YUSUF,

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Defendants' Motion to Disqualifu Counsel for the

Hameds and for Discovery Related to Additional Potential Basis for Disqualihoation (Motion),

filed December 5, 2017; Plaintiff s Opposition thereto, filed Deoember 15, 2017: and Defendants'

Reply, filed January 9,2018. By their Motion, Defendants seek to disqualify Joel H. Holt, Esq.

from representing Plaintiff in these matters on the basis of an alleged violation of V.I. S. Ct. R.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)

EXHIBIT

A
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211,.1.12.r Specifically, Defendants argue that because Attorney Holt recently hired Robin Seila,

Esq. who $/as formerly employed as a judioial law clerk to the undersigned, and beoause it is

impossible to implement effective screening procedures in a law firm consisting of only two

attorneys, Attomey Holt must be disqualifred.

Defendants alternatively requestthatthe Courtpermitthem to "serve writtendiscovery and

take depositions concerning the timeline of employment discussions and Attorney Seila's

involvement with this matter and any other related matters on which she performed substantive

work during her clerkship." Defendants raised the concem'that Attorney Seila did not submit a

sworn statement in opposition to disqualification," and describe her failure to do so as "a telling

and glaring omission." Reply, at 2. Subsequently, the Court ordered PlaintifPs coursel to submit

a deola¡ation of Attomey Seila describing her personal, substantive participation in these matters

as judicial law clerk, which wa.s filed February 6,20L8 (Seila Declaration). By Order entered

Fcbruary 16, 2018, Defendants were granted leave to file a suneply to Àttorney Seila's

Declaration, which was filed March 6,2018.

Legal St¡ndard

"A motion to disqualiff counsel requires the cor¡rt to balance the right of a party to retain

counsel of his choice and the substantial hardship which might result from disqualification as

against the public perception of and the public trust in the judicial system." Nicholas v, Grøpetree

Shores,Inc.,2013 U.S. Dist. LEXIS 42717,at*12 (D.V.I.2013) (oiting Lambv. PralexCorp.,46

V.I. 213, 216 (D.V.I.200Ð).2 "Disqualification issues must be decided on a case by case basis and

the party seeking disqualification of opposing counsel bea¡s the burden of clearly showing that the

continued representation would be impermissíble." .fd. Because "motions to disqualiS seek to

deprive the opposing party of their counsel of choice, and may be motivated by tactical concerns,"

I Attomey Holt represents Plaintiff Waleed Hamed, as Executor of the Bstate of Mohammed Hamed, in the th¡ee

consolidated cases, and Waleed Hamed (indívidually), Watreed Hamed, Mufeed Hamed and Hisham Hamed as

Counterclaim Defenda¡rts in SX-12-CV-370, The Motion seeks Attorney Holt's disqualification Èom all such

rcpresentation.
2 Nicholas and other cases interpret American Ba¡ Association Model Rule of Professional Conduct 1.7. Effective
February 1,2014, these Model Rules were adopted in the Virgin Islands as the Virgin Islands Rules of Professional

Conduct codified in VISCR 2ll. See Promulgation Order 2013-001; compare MRPC |.7 with VISCR 2l1.1.7. Case

law interpreting the Model Rule is persuasive to the interpretation of its substantively identical Virgin lslands
counterpart.



H ome d v. lus uJl et a l. ; SX-I2-CY -3 70 ; SX- I 4-27 8 ; SX-| 4-CY -287
Memorandum Opinion and Order
Page 3 ofl0

they are "viewed with disfavor and disqualification is considered a drastic measrue which courts

should hesitate to impose except when absolutely necessary." Id. at tl3 (internal quotations

omitted),

Discussion

Pu¡suant to the Virgin Islands Rules of Professional Conduct, "a lawyer shall not represent

anyone in connection with a matter in which the lawyer participated personally and substantially

as a judge or other adjudicative offioer or law clerk to such a person... unless all parties to the

proceeding give informed consent confirmed in writing." VISCR 2Ll.l.l2(a). 'I'his

disqualification is imputed to such a former judicial clerk's entire firm, unless "the disqualified

lawyer is timely screened from any participation in the matter and is apportioned no part ofthe fee

therefrom; and wriuen notice is promptly given to the parties and any appropriate tribunal to enable

them to ascertain compliance with the provisions of this rule." VISCR 2ll.L.l2(c)(1) and (2).

In order to determine whether Attorney Holt should be disqualified from representing

Hameds, the Court must first determine if Attorney Seila participated 'þersonally and

substantially'' in the instant matters, and whether she should resultantly be disqualified from

participation. If Attomey Seila is disqualified, the Court must then decide whether Attorney Holt

'timely screened" Attorney Seila "from any partioipation in the maüet;" if she was "apportioned

no part of the fee therefrom;" and if "written notice [was] promptly given to the parties and any

appropriate tribunal." VISCR 2lL.l.lz(c). In such event, even if Attorney Seila is disqualified,

compliance with VISCR 2ll .l .12(c) permits Attorney Holt to continue to represent Hameds.3

For purposes of Defendantst Motion, Attorney Seila's involvement with these consolidated
cases Ís deemed to have been ttpersonal and substantial.tt

To disqualiff Attomey Seila, Defendants must clea¡ly show that she had "personal and

substantial" involvement in these matters as a law clerk to the undersigned. VISCR 211.1.12(a).

In her Declaration, Attomey Seila detailed her involvement with the instant matters, describing

being asked beginning in mid-August 2015 to "keep track of the motions filed in SX-12-CV-370

3 Although Defendants' Motion seeks only to disqualiff Attomey Holt, it seeks to do so by imputing Attorney Seila's
alleged conflict to Attomey Holt's firm. Without "clearly showing that the continued representat¡on" of Hameds by
Attorney Seila "would be impermissible," Defendant cannot show that a conflict is imputed onto Attorney Holt.
Nicholas,20l3 U,S. Dist. LEXIS 42717, at *12.
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and SX-14-CV-278," and to "update" the undersigned "periodically as to what had been filed."

Seila Decla¡ation, at 2, She states that she provided "a spreadsheet of the pending motions, with

bullet points to summa¡ize the issues," assembled'þackets of Motion, Opposition, and Reply for

the various pending motions, along with copies of relevant documents." Fufher, Attorney Seila

attended hearings and meetings discussing these matters, and "was assigned to research the jury

issues." Id. at3-4.

Although the application of VISCR 2l I . I . I 2 h¿s not been discussed in this context by the

Virgin Islzurds Suprerne Court, its ModEl Rule counterpart was addressed by the New Jersey

Supreme Court in Comparato v. Shaít,180 N.I. 90 (N.J. 200Ð.4 ln Comparato,the New Jersey

Supreme Court recognized that the issue of whether a judicial clerk's participation may be deemed

personal and substantial "ultirnately depends on the totality of circumstances in a given case.

Relevant to the inquiry is whether the law clerk was involved in the case beyond perforrning

ministerial functions or merely researching general legal principles for the judge," distinguishing

that conduct "rising to the level of 'personal and substantial' would involve a substantive role,

such as the law clerk recommending a disposition to the judge or olherwise contributing directly

to the judge's analysis of the issues before tïe court." Id. at98-99. In drawing this distinction, the

Cor¡rt noted that the gist of the litigation in issue was "procedural as opposed to substantive in

nature" at the time of the law clerk's involvement. Id. at97.

Here, Attorney Seila's involvernent in these matters involved the "ministerial functions"

of cataloguing incoming motions, as well as 'omerely researching general legal principles for the"

undersigned. However, Attorney Seila confirms that she was assigned to research the issue of

whether Plaintiffwas entitled to a jury trial, relating to Defendants' Motion to Strike Hamed's Jury

Demand. She asserts that she "did not recommend a particular disposition on these consolidated

matters," and is "certain that [she] did not conüibute to Judge Brady's analysis in any of the issues"

therein, assertions that are consistent with the undersigned's recollection and view of Attorney

Seila's participation. Seila Declaration, at 4. Nonetheless, because Attorney Seíla's participation

in these matters continued over a period of nearly two years an<l included exposure to the broad

a New Jersey's Rules of Professionat Conduct are substantially identical to the ABA Model Rules, as are the Virgin
Islands Rules, such that New Jersey's application is persuasive . See infra note 8,' Compare, e.g., NJRPC 1.12 with
MRPC L.L2with VISCR 211.1,12.
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range of facts and legal issues involved, especially in SX-12-CV-370, the Court concludes thather

participation was sufficiently "personal and substantial" under VISCR 2lL.l.l2(a) to warrant

prophylactically disqualifring Attorney Seila from representing Hameds in any of these

consolidated matters.

The disqualification of Attomey Seila as the result of her 'þersonal and substantial"

involvement in these cases under VISCR 211.1.12(a) is imputed to Attorney Holt unless his firm

complied with the screening and notice components of Rule 2II.l.lz(c), which provides:

If a lawyer is disqualifïed by paragraph (a), no lawyer in a firm with which that lawyer
is associated may knowíngly undertake or continue representation in the matter unless:
(l) the disqualified lawyer is timely screened from any participation in the rnatter and
is apportioned no part of the fee therefrom; and (2) written notice is promptly given to
the parties and any appropriate tribunal to enable them to ascertain compliance with
the provisions of this rule. VISCR 211.1.12(c).

Attorney Seila has been adequately and timely screened by Attorney Holt from participation
in these matters.

The Rules of Professional Conduct define the process of screening a disqualified attorney,

as "tho isolation of a lawyer from any participation in a matter through the timely irnposition of

procedures within a firm that a¡e reasonably adequaæ under the circumstances to protect

infonnation that the isolated lawyer is obligated to protect under these rules or other law." VISCR

211.r.0(k).

Detèndants do not a¡gue that Attorney Holt's implementation of screening procedures was

untimely, instead arguing that screening is impossible in a two-member ftrm. Motion, at 4. ln

support, Defendants cite a number of cases. However, none of the cases provided originate in the

Virgin Islands, and none support the proposition that a fonner law clerk cannot be effectively

screened in a small firm.5 In fact, the phrase "law clerk" does not appear in any of the authority

' See Motion, at 5-17. Therein, Defendants cite: Cheng v. GAF Corp., 631 F.2d 1052 (2d Cir. 1980) (dealing witlr
'Canon 4' and Disciplinary Rule 5-105(D) of the former ABA Model Code of Professional Responsibility, holding
that a 35-person firm was too small for effcctive screening, and disquali$ing the firm for an attorney's conflict of
interest to a fo¡mer client); Chase Home Finance, LLC v. Ysabel,20l0 WL 3960775 (Sup, Ct. Conn. 2010)
(disqualifying under Conn. R. Prof. Conduct 1.9 and 1.10, dealing with conflicts of interest 1o fonner clíents); .Bøird
v. Hilton Hotel Corp.,77l F. Supp.24 (E.D.N.Y. I99l) (dealing with conflics of interest to former clients); Crudele
v. N.Y. City Police Dep't,2001rWL 1033539 (S.D.N.Y. 2001) (disquali$ing a former government employee who
"switched sides" Ín substantively identical litigation); Marshall v. N.Y. Div. of Støte Police,952 B. Supp, 103

CN,D,N.Y. 1997) (dcaling with conflicts of intcrest to formcr clicnts); Filiry¡ v. Elmont Union lrree Sclool Di¡t. B'd
of 8d.,722 F. Supp. 2d295 (E.D.N,Y. 2010) (disqualifying plaintiff s counsel under N.Y. R. Prof. Conduct 1.7 &
l.ll where counsel had an ongoing fiduciary duty to defendant Board); Strqttonv. Wallace,2012WL 3201666
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cited by Defendants, but rather all the cited cases relate to breaches of duties to former clients, and

the imputation of such conflicts onto an attomey's finn.6

Even so, courts within the Second Circuit, primarily relied upon by Defendants, decline to

apply aper se rule establishing the acceptable numerical size of a law firm when determining the

effectiveness of a screening protocol. Hempslead Video, Inc. v. Inc. Vill. of Valley Slream, 409

F.3d 12?, 137-38 (2d Cir. 2005) (noting thal Cheng is not binding preoedent on district courts

within the Circuit and disolaiming "so categorical a rule"); see also S.E.C. v. Ryan,747 F. Supp.

2d355,373 CN.D.N.Y. 2010) ("As long as the law ñrm exercises special care and vigilance, a

small firm can erect a suitable and satisfactory quarantine or isolation of an attomey to protect thc

sharing of oonfidential information."); Am, Tax Funding, LLC v. City of Schenectady,20l4 U.S.

Dist. LEXIS L67464 (N.D.N,Y. 2014) (declining to impute a former law clerk's conflict onto his

small fnm because the attorney was adequately screened); Brown v, City of Syracuse, 2013 U.S.

Dist. LEXIS 78810 (N.D.N.Y. 2013) (declining to impute an attorney's conflict onto his four-

person firm because the attorney w¿rs adequately screened). These permissive principles have been

implemented in the Virgin Islands as well. People v. Najawicz,zÛl4 WL 905798, at *3 (V.I. Super.

(W.D.N.Y. 2012) (disqualiSing defonse counsel because an attornoy at dcfense counssl's firm previously represented
plaintiff in substantíally simila¡ litigation); In re Asbestos Cases, 574 F. Supp. 914 (8.D. Va. l9El) (disqualif,ing
small firm in Norfolk asbestos litigation against the United States because attomey had previously defended the United
States in Norfolk asbestos litigation); P.R Fuels, Inc. v. Empire Gas Co., Inc.,1993 WL 840220 (Sup. Ct. P.R. 1993)
(defense oou¡uel disqualified becau¡e ottomey in small ñrm previously represented plaintiff); Mítchell v. Metropolitan
Life Ins. Co.,2002WL 441¡94 (S,D.N.Y.2002) (disqualifying plaintiffs counsel because partner in small firm
previously represented defendant); Energt Intelligence Group, Inc. v. Cowen & Co., LLC, 2016 T/L 3929355
(S.D.N.Y. 2016) (case appears at20l6 WL 3920355, disqualiffing plaintiffs cou¡sel because attomey in a small firm
previously represented defendant in a subscantially similar matter); U.S. v. Pelle,2007 WL 674'723 (D,N.J. 2007)
(disqualiSing defense firm in a crirninal matter because two of tle firm's three attorneys previously represented an
individual appearing as a witness against defendant); Iøetslryv. Blum,525 F. Supp.24 (S.D.N.Y. l98l) (disqualifying
defense firm because it is "at least potentially in a position to use privileged information" obtained from "the othcr
side tbrough prior representatiorf'); Yan Jacþ'son v. Check N' Go of IL, Inc., 114 F. Supp. 2d 731 CN.D. Il. 2000)
(disqualiffing four-attorney defense flrrm after hiring a lawyer from plaintiffs law firm who previously personally
represented some of the named plaintiffs in the same lawsuit).
6 Unlike its Model Rule counterpa¡t, the Virgin Islands Rule addressing the imputation of conflicts sternming from
breaches of an attomey's duties to former clienls does not provide screening as an exception to the fum's
disqualification. Compare VISCR ZlL.l.l0 wifå MRPC l.l0. This distinction recogrizes that all firms in the Virgin
Islands are "small f,irms," making effective screening difñcult in such cases, with the result that an attorney's oonflict
of interestregarding a duty of loyalty to a former client is imputed to thç firm without screening exception. Howevcr,
VISCR 2ll.l.l2 does allow an exccption to the disqualifìcation of the firrn where a former law clerk is effectively
screened, Any rule dsclining to allow a screening exceptìon for former larv clerks in small firms, as Defendants urge,
could result in the unintended consequence of significantly hampering, if not effectively barring, former law clerks to
Virgin Islands judges Êom employment rvith private Virgin Isla¡ds firms if the entire firm were to be disqualified
from any rnatter assigned to the employing judge during the law clerk's tenure,
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2014) ("ethical walls" can be effectively implemented even in small firms); Lamb,333 F. Supp.

2d at 366 (disgualification denied where the implementation of a "Chinese 'Wall," effectively

screened a paralegal formerly employed by opposing counsel).

In his Opposition, Plaintiff asserts that it is infeasible in the Virgin Islands to deem

screening impossible at firms with fewcr than 35 attorneys. Further, the imposition of a blanket

rule disqualifytng former law clerks is also impractical, citing cases disoussing the more analogous

Model Rule l.ll.7 Rennie v. Hess Oil Corporation, gSl F, Supp. 374,378 (D.V.I. 1997) ("The

Model Rules specifioally provide for screening as an exception to vicarious disqualification. In

Forrral Opinion 342,the ABA ruled that the bla¡ket rule of imputed disqualification with regard

to a government attomey entering private practice may be obviated by effective screening

mechanisms or'Chinese Walls. ").8

In his Deolaration subrnitted with Plaintiffs Opposition, Attorney Holt details the

screening procedwes implemented to construct a "Chinese Wall" in his firm to isolate Attomey

Seila from theso cases, as follows:

I removed ovet 95o/o of the Hamed hles from the office and placed them in storage so

they would not be in the office.
I then ptaced the remaining files in my office, as opposed to the file cabinets in the
corrunon areas of my ofTice wherc files a¡e normally kept, which I then locked so they
could not be accessed without my knowledge.
I had an IT person then remove all of the Ha¡ned frles from the office public server and
place them on a separate server so they could not be accessed by Robin Seila once she

began work.

7 Model Rule l.ll is more analogous because, like the controlling Rule 2ll,l.l2 and unlike Rute 211.1.10, Rule
2ll.1.ll expressly permits for screening to refi.¡te the imputation of an attorney's conflict to his or hsr firm.
E In considering whether o substantive violation has oocu¡red, the Court looks to the commonts accompanying thc
ABA's ModelRules ofProfessional Conduct for guidance. VISCR203(a) ("to the oxtent applícablo, the aocompanying
or related ABA Interpretive Guidelines, Comments and Committee Comments ... govern the conduct of members of
the Bar of this Tenitory;'); Fenster v. Dechabeft,2017 V.1. LEXIS 149, *14 (V.L Super. Ct. Sep. 17,2017) (decided
well after the implementation of the Virgin Islands Rules for hofessional Conduct in February 1,2014). The Virgin
Islands Rules of Professional Conduct largely resemble the ABA's Model Rules of Professional Conduct, Compare
VISCR2Il.l .0 et seq. withModel R. Prof. Conduct 1,0 et seq.; cf, Kingv. Appleton,6l V.L 339,353 n.12 (VI.2014)
("The Virgin Islands Rules of Professional Conduct - 

like the Model Rules of Profossional Conduct in force before
February 1,2014, see Prom. Ordcr No. 2013-0001 (V.I. Dec. 23,2013) - stat€ that a ooncu¡rcnt confliot of interest
exists where "therç is a significant risk that the represenlation of one or morc clients will be materially limited by the
Iawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.")
(citations omitted).

o

a
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I set up separate email accounts for use for the Hamed cases so they could not be

accessed by Robin Seila, I also made sure she would not have access to any passwords

for my email accounts.

I then met with rny ofhoe stafl whioh consists of three people, and discussed what a
Chinese Wall meant and how they should coordinate those efforts by making swe she

did not see any new pleadings or correspondence, and oould not acoess any old files.
They were also instructed not to díscuss the Hamed case with he¡ at any time.

I made it clear to the staff and the client that there was to be no communications
between the client and Robin Seila whatsoever.

Holt Decla¡ation, at $ 18.

Balancing "the right of a party to retain counsel of his choice and the substantial hardship

which might result from disqualification as against the public perception of and the public hust in

the judicial system," in light of the pennissive language of VISCR zll.l.I2, the Court fìnds that

the screening procedures implemented by Attorney Holt are sufficient to safeguard the public

perception of and public trust in the judicial system. Nicholas,20l3 U.S. Dist. LEXIS 42717, at

*12 (citing Lamb,46 V.I. al216). Accordingly, the Court will not impose the drastic remedy of

disqualification, depriving Hameds of their counsel of choice who has prosecuted this complex

litigation entering its sixth year, with the proviso that the sceening measures implemented by

Attomey Holt remain in place and that Attorney Seila receive no apportionment of the fee Attorney

Holt collects.

Timely written notice was provided to opposing counsel ¡nd the appropriete tribunrl.

In addition to the timely implementation of screening measures, the Virgin Islands Rules

require that, "written notice is promptly given to the parties and any appropriate tribunal to enable

themto ascertain compliance with the provisions ofthís rule." VISCR21l.1.l2(c)(2). Defendants'

assertion that written notice was not provided is refuted by the email chain attached to Defendants'

Motion, which indicates that Attorney Holt informed defense counsel Gregory Hodges, Esq. on

July 25,2017 thathe had hired Attomey Seil4 and that "she starts Oct 4," confirmed by Attorney

Hodges' Declaration. Motion, Ex. A, at 3; Ex. C, f 5. Attomey Hoclges also acknowledged receipt

of a letter, copied to Special Master Edgar Ross, from Attorney Holt before Attorney Seila's

employment commenced, detailing his setting up a "Chinese Wall" to screen Attomey Seila from

these matters. Motion, Ex. B.

a

a

a
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Defendants a¡gue that notice was "not provided to this Court, only to the Master who has

no jurisdiction overthe issue of counsel's conflicts of interest." Judge Ross was appointed Special

Master by Order of January 9,2015- In this czpaciiy, Judge Ross acts as an agent of the Superior

Court. See, e.9., Quìtoriano v. Raf & Becker, LLP,675 F. Supp. 2d44,453 (S.D.N.Y. 2009);

Coal. þr Equity & Excellence in Md. Higher Educ. v. Md. Higher Edua Comm'n,2017 U.S, Dist.

LEXIS 185255, at *110 (D. Md. 2017); Blackmanv. Dístrict of Columbía,3zïF. Supp. 2d36,43

(D.D,C. 2004); Judsonv. Davis,916 So. 2d1106,1117 n.lO (La- App. lst Cir. 2005). As an agent

of the Court, Judge Ross's receipt of written notice adequately provides notice to the appropriate

tribunal. See 5 Y J.C. $ 582(8) ("'Tribunal' means a court, agency, or other entity.").

The question whethcr Defendants expressly waived Attorney Seilats conflict is moot.

Attorney Holt argues that Defendants expressly waived any conflict asserting that

"Attorney Hodges said his client would not object if I hired Judge Brady's law clerk" during a

telephone conversation on June 612017. Opposition, at ll. Attorney Hodges denies any such

waiver. Reply, a|3. A client's consent to waive a conflict under VISCR zll.l.lZ(a) is required to

be confirrred in writing. So, even if Attomey Holt's recollection is accurate, Defendants' alleged

consent during the phone conversation of counsel does not satisff the requirement that consent to

Atüomey Seila's involvement be in writing. However, because the Court finds that the Chinese

Wall implemented by Attorney Holt adequately screens Attorney Seila from involvement in these

cases involving Defendants, the question of whether Defendants expressly waived the right to

object is moot.

Discovery on the timelÍne of Attorney Seila's employment negotiations with Attorney Holt is
not required.

Defendants assert that discovery is needed on the timeline of employment discussions

between Attorneys Holt and Seila, and regarding Attorney Seila's involvement with these and

other related cases. This argument, too, fails. VISCR 211.1-12(b) provides, "A lawyer serving as

a law clerk to a judge or other adjudicative officer may negotiate for employment with a party or

lawyer involved in a matter in which the clerk is participating personally and substantially, but

only after the lawyer has notified the judge or othçr adjudicative officar," Here, Attorney Seila has

declared that she provided notice to the undersigned upon being approached concerning

employment by Attorney Holt in early J:uulre 2017, and that from the commencement of those
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communications, her involvement with these matters terminated completely. Seila Declaration, at

4. That recitation is oonsistent with the recollection of the undersigned.

In thcse circumstancos, the facts in thc record establish that thc screcning mechanisms

implemented at the start of Attomey Seila's employment with Attomey Holt were suft-lcient to

screen her from involvement in these cases, and that adequate timely notioe of the prospective

employment was provided to opposing counsel and the Court. The Rules do not contemplate

discovery and none is required here. Attorney Seila's participation in these matters is prohibited

by VISCR 2t1.1.I2(a), but the implementation of timely adequate screening and notice suffices

under VISCR 211.1.12(c) to avoid the imputation of Attomey Seila's disqualification onto

Attorney Holg and Defendants' request for discovery on thçse issues is denied.

Accordingly, it is hereby

ORDERED that Defendants' Motion to Disquali$r Counsel for the Hameds and for

Discovery Related to Additional Potential Basis for Disqualifrcation is DENIED. It is further

ORDERED that as long as Attomey Seila is employed by Attomey Holt and until these

consolidated cases have finally concluded, thrcugh any appeal, all screening measures

implemonted as set out in fl 18 of Attorncy l-Iolt's Decembcr 14,2017 Decla¡ation shall remain in

force and effect to screen Attorney Seila from any involvement in these matters.

DATED: March /f. 2018.
DOUGLAS A. BRADY
Judge ofthe Superior

ATTEST:
ESTRELLA GEORGE

Clerk of the Couf

Byt

COPY
o_Æ

CLERK THE COURT

By


